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Title  49— Transportation 

CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  B— PRACTICE  AND  PROCEDURE 

[Ex  Parte  No.  293  (Sub-No.  2)  J 

PART  1125— STANDARDS  FOR  DETERMIN¬ 
ING  RAIL  SERVICE  CONTINUATION  SUB¬ 
SIDIES 

Standards  for  Determining  Rail  Service 
Continuation  Subsidies 

Section  205  (d)  (6)  of  the  Regional 
Rail  Reorganization  Act  of  1973  (the 
“Act”) ,  45  U.S.C.  715  (d)  (6) ,  as  amended 
by  Section  309  of  the  Rail  Revitalization 
and  R^ulatory  Reform  Act  of  1976  (the 
“Rail  Act”) .  Pub.  L.  94-210,  directs  the 
Rail  Services  Planning  Office  (the  “Of¬ 
fice”)  of  the  Interstate  Commerce  Com¬ 
mission  (the  “Commission”)  to: 

*  *  *  determine  and  publish,  and  from 
time  to  time  revise  and  reissue,  standards  for 
determining,  (A)  the  “revenue  attributable 
to  the  rail  properties”  (B)  the  “avoidable 
costs  of  providing  service”,  (C)  a  “reasonable 
return  on  the  value”,  and  (D)  a  “reasonable 
management  fee”,  as  those  phrases  are  \ised 
in  Section  304  of  this  Act  [as  amended  by 
Section  804  of  the  Rail  Act] ,  after  a  proceed¬ 
ing  in  accordance  with  the  provisions  of 
Section  553  of  Title  5,  United  States  Code. 

Standards  covering  the  first  three  of 
the  four  quoted  terms  have  already  been 
established  by  the  Office  after  a  lengthy 
rulemaking  proceeding  which  was  Insti¬ 
tuted  on  February  25,  1974,  when  the 
Director  of  the  Office  Issued  a  notice  of 
proposed  rulemaking  and  order  (39  FR 
7182) ,  setting  forth  a  proposed  Part  1125 
to  Title  49  of  the  Code  of  Federal  Regu¬ 
lations.  The  proposed  Part  1125  con¬ 
tained  standards  for  defining  the  “rev¬ 
enue  attributable  to  the  rail  properties”, 
the  “avoidable  costs  of  providi^  serv¬ 
ice”.  and  a  “reasonable  return  on  the 
value”. 

The  Office  issued  standards  on  July  1, 
1974  (39  FR  2429) .  On  July  30,  1974,  the 
Office  announced  that  petitions  seeking 
amendment  of  the  standards  would  be 
accepted  (39  FR  28196).  After  several 
revisions,  the  standards  were  published 
January  8, 1976  (40  FR  1624) .  They  have 
since  b^n  amended  on  March  28,  1975 
(40  FR  14186)  and  on  January  22,  1976 
(41  FR  3402) . 

By  this  notice  and  order,  the  Office  is 
re(4)ening  its  rulemaking  proceeding  to 
conform  to  the  directive  of  the  Rail  Act 
that  it  determine  and  publish  standards 
for  determining  a  “reasonable  manage¬ 
ment  fee”  to  be  paid  by  a  subsidizer  to 
the  carrier  providing  service  over  a  sub¬ 
sidized  line.  Since  the  parties  are  now 
activdy  negotiating  subsidy  agreements 
with  a  view  to  an  April  1,  1976  con¬ 
veyance  date,  it  is  Important  that  these 
standards  be  established  as  prompUy  as 
possible. 

In  refining  the  subsidy  program  estab¬ 
lished  by  the  Act  for  the  Midwest  and 
Northeast  Region,  Congress  recognized 
the  unique  circumstances  wherein  the 
lines  eligible  for  subsidy  within  the  Re¬ 
gion  are  owned  by  railroads  in  reorgani¬ 
zation  which  on  the  date  of  conv^ance 
will  have  transferred  all  or  substantially 


all  of  their  rail  properties  (including 
equlixnent)  to  ConRail  or  to  profitable 
railroads  and  th\is  will  not  be  able  to 
provide  rail  services  over  the  lines  not 
designated  for  transfer. 

In  recognition  of  this  fact.  Section 
304(d)  of  the  Act  (45  U.S.C.  744(d)), 
has  been  amended  to  provide  that  the 
person  offering  a  rail  service  conttoua- 
tion  pasonent  for  rail  freight  service  shall 
designate  as  the  operator  of  such  service 
either  (a)  ConRail,  (b)  any  other  rail¬ 
road  whose  rail  properties  connect  with 
the  line  to  be  subsidized,  or  (c)  any  re¬ 
sponsible  person  (inculdlng  a  govern¬ 
ment  entity)  which  is  willing  to  operate 
the  service.  The  designated  operator  shall 
be  entitled  to  receive  from  the  subsidizer 
the  difference  between  the  revenue  at¬ 
tributable  and  the  avoidable  coste  of 
providing  the  service,  plus  a  reasonable 
management  fee.  The  owner  of  the  prop¬ 
erties  over  which  the  service  is  provided 
shall  receive  a  reasonable  return  on  the 
value  of  the  properties. 

The  question  to  be  determined  is  what, 
under  ^ese  circumstances,  is  a  reason¬ 
able  basis  for  computing .  mana«anent 
fees  to  be  allowed  the  designated  opera¬ 
tor?  Return  on  investment  considera¬ 
tions  obviously  are  not  applicable  here, 
since  the  operator  will  have  little  or  no 
investment  Nor  are  management  costs 
incurred  a  basis  for  determining  such 
a  fee  since  the  standards  already  con¬ 
tain  allowances  for  the  operator’s  avoid¬ 
able  supervisory  costs,  and  further  pro¬ 
vide  one-half  of  one  percent  of  the  total 
annual  revenues  attributed  to  the  branch 
line  as  an  avoidable  cost  to  the  railroad 
to  cover  the  costs  of  administering  the 
subsidy  program.  After  considering  sev¬ 
eral  alternatives  including  revenues, 
avoidable  costs,  net  subsidy  payment  re¬ 
quired,  and  combinations  of  these,  the 
Office  has  concluded  that  the  most  ap¬ 
propriate  basis  for  a  management  fee 
would  be  one  related  to  the  revenues  at¬ 
tributable  to  the  line. 

Tying  the  management  fee  to  attrib¬ 
utable  revenues  not  only  simplifies  cal¬ 
culation  of  the  management  fee,  but  also 
provides  an  incentive  to  the  operator  to 
increase  revenues  on  the  line.  Such  a 
management  fee  would  also  serve  as  an 
inducement  to  the  subsidizers  to  en¬ 
courage  patronage  of  the  rail  services  by 
the  shippers  and  receivers  on  subsidized 
lines. 

In  establishing  the  proper  level  for 
the  manag^ent  fee,  the  office  reviewed 
the  experience  of  the  nation’s  railroads 
to  determine  what  return  the  railroads 
earn  beyond  costs  on  their  railroad  oper¬ 
ations.  Durhig  the  five-year  period  from 
1970  to  1974,  the  net  income,  before  pro¬ 
vision  for  Federal  income  taxes,  of  all 
Class  I  railroads  in  the  United  States 
averaged  4.34  percent  of  operating  reve¬ 
nues.  This  is  comparable  to  ConRail’s 
expected  performance;  the  final  system 
plan  projected  an  average  net  income, 
after  interest  expense  but  before  provi¬ 
sion  for  income  taxes,  of  4.68  percent 
of  operating  revenues  for  ConRail  during 
its  first  ten  years  of  operation.  In  cim- 
sideration  of  these  factors,  the  Office  has 
concluded  that  4.5  percent  of  revenues 


attributable  would  provide  a  reasonable 
management  fee.  The  Office  believes  that 
such  an  approach  best  conforms  to  the 
Implicit  intent  of  Congress  that  the  man- 
agemoit  fee  provide  an  element  of  profit 
for  the  (^rator,  over  and  above  re- 
coimment  of  avoidable  costs,  as  am  in¬ 
ducement  to  provide  economical  and 
efficient  service  of  the  quality  and  fre¬ 
quency  desired  by  the  subsidiMr. 

After  reviewing  the  estimated  rev¬ 
enues  of  those  lines  identified  in  the 
State  Rail  Plans  as  lines  for  which  sub¬ 
sidies  will  be  offered,  the  Office  estimates 
that  the  4.5  percent  rate  would  generate 
over  $2  million  in  management  fees. 

It  is  probable  that  revenues  attributa¬ 
ble  to  some  of  the  lines  eligible  for  sub¬ 
sidy  xmder  the  plan  will  be  in  excess  of 
“avoidable  costs”  plus  a  “reasonable  re¬ 
turn  on  the  value”  and  a  “reasonable 
management  fee”  as  defined  by  the 
Standards.  In  such  cases,  it  would  be  in- 
equit£d}le  for  the  operator  to  retain  the 
excess  revenues  and  also  receive  a  man¬ 
agement  fee  since  the  excess  revenues 
would  amount  to  a  windfall  gain  with¬ 
out  any  related  risk.  Accordingly,  the 
standards  will  provide  fiexibility  for  the 
parties  to  negotiate  this  issue  but  will  as¬ 
sure  that  in  operating  agreements  in¬ 
corporating  management  fees  the  opera¬ 
tor  shall  agree  to  pay  over  to  the  sub¬ 
sidizer  miy  amoxmts  by  which  the  annual 
revenues  attributable  to  the  line  exceed 
the  sum  of  the  avoidable  costs  of  pro¬ 
viding  the  service  plus  the  return  on  the 
value  of  the  properties  and  a  reasonable 
management  fee.  The  intention  is  that 
the  operator  shall  be  allowed  to  choose, 
at  the  time  of  executing  ttie  agreement, 
whether  to  receive  the  guaranteed  man¬ 
agement  fee  or  to  forego  it  in  the  expec¬ 
tation  of  realizing  a  profit  from  the  op¬ 
eration.  Since  there  is  an  inherent  risk  in 
the  latter,  any  profit  realized  will  not 
amount  to  a  windfall  gain. 

Because  of  the  need  to  formulate  a 
standard  for  determining  a  reasonable 
management  fee  prior  to  the  conveyance 
date  of  April  1,  1976,  the  Office  is  pub¬ 
lishing  herewith  a  proposed  standard  for 
determining  a  reasonable  management 
fee.  This  standard  will  become  effective 
March  26,  1976,  unless  comments  re¬ 
quiring  change  are  received.  The  Office 
shall  publish,  on  that  date,  a  report  sum- 
mariring  the  comments  received  and  set¬ 
ting  forth  the  changes,  if  any,  in  the 
amendments  herein  proposed. 

All  persons  interested  in  filing  state¬ 
ments  of  their  views  on  the  amendment 
which  is  part  of  this  notice  or  in  pro¬ 
posing  an  alternative  standard  for  the 
determination  of  a  reasonable  manage¬ 
ment  fee,  are  Invited  to  do  so.  Statements 
should  be  submitted  in  writing  to  the  Of¬ 
fice  on  or  before  March  15,  1976.  An 
original  and  three  copies  of  any  state¬ 
ment  should  be  supplied. 

In  addition  to  the  amendments  con¬ 
cerning  the  management  fee,  several 
technical  amendments  to  the  standards, 
made  necessary  by  the  enactment  of  the 
Bail  Revitalization  and  Regulatory  Re¬ 
form  Act  of  1976,  are  pnHX>sed  herein. 
These  amendments  shall  also  become  ef¬ 
fective  March  26,  1976. 
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In  light  of  the  foregoing  considera¬ 
tions: 

It  is  ordered.  That  all  Interested  per¬ 
sons  be  Invited  to  participate  in  this  pro¬ 
ceeding  by  submitting  wrlttoi  represen¬ 
tations  containing  statements  of  fact  or 
views.  To  be  considered,  the  original  and 
three  copies  of  each  representation  must 
be  filed  on  or  before  March  15,  1976. 

It  is  further  ordered.  That  Part  1125 
of  Subchapter  B  of  Chapter  X  of  Title 
49  of  the  Code  of  Federal  Regulations, 
be  amended  by  making  the  changes  set 
forth  below  to  the  Standards  adopted  on 
January  8,  1975,  and  amended  on  March 
28,  1975  and  January  22,  1976. 

And  it  is  further  ordered.  That  this 
order  shall  become  effective  March  26, 
1976. 

[seal]  Robert  L.  Oswald,  ^ 

Secretary. 

1.  Delete  the  statement  of  Authority 
which  precedes  §  1125.1  and  insert  in  lieu 
thereof : 

Attthoritt:  Sec.  205  (d)  46),  Regional  Rail 
Reorganization  Act  of  1973,  Pub.  L.  93-236, 
87  Stat.  985,  994,  as  amended  by  sec.  309  Rail 
Revitalization  and  Regulatory  Reform  Act 
1976,  Pub.  L.  94-210,  90  Stat.  31. 

2.  Delete  §1125.1  and  insert  in  lieu 
thereof: 

§1125.1  Purpose  and  scope. 

(a)  Section  304  (c)  (2)  of  the  Act  as 
amended  provides  that  no  rail  service 


^  Present:  Alan  M.  Fitzwater,  Director,  Rail 
Services  Planning  Office,  to  whom  the  matter 
under  consideration  in  this  docket  has  been 
assigned. 


may  be  discontinued  and  no  rail  prop¬ 
erties  may  be  abandoned  pursuant  to  that 
section  if  a  financially  responsible  person 
(Including  a  government  entity)  offers  to 
provide  a  rail  service  continuation  pay¬ 
ment  which  is  designed  to  cover  the  dif¬ 
ference  between  the  revenue  attributable 
to  such  rail  properties  and  the  avoidable 
costs  of  providing  rail  service  on  such 
properties,  together  with  a  reasonable  re¬ 
turn  on  the  value  of  such  properties. 

(b)  Section  205(d)  (6)  of  the  Act  as 
amended  directs  the  Rail  Services  Plan¬ 
ning  Office  to  determine  and  publish 
standards  for  determining  the  “revenue 
attributable  to  the  rail  properties,”  the 
“avoidable  costs  of  providing  service,”  a 
“reasonable  return  on  the  value”  and  a 
“reasonable  management  fee”  as  those 
phrases  are  used  in  section  304  of  the  Act 
as  amended.  This  Part  sets  forth  those 
standards. 

(c)  The  standards  set  forth  herein 
employ  an  interim  formula  for  establish¬ 
ing  an  estimated  first  year  subsidy  pay¬ 
ment.  This  estimate  will  serve  as  a  basis 
for  the  subsidy  offer  within  the  context 
of  section  304(c)  (2)  of  the  Act  as 
amended  and  provide  a  framewoi^  for 
the  negotiation  of  a  subsidy  agreement. 
The  amoimt  a  subsidizer  must  offer  under 
section  304(c)  (2)  (A)  as  amended  is  the 
amoimt  computed  in  accordance  with  the 
interim  formula,  or  $1.00,  whichever  is 
the  greater  amount.  The  final  payment 
will  be  adjusted  based  on  data  related  to 
the  subsidy  period.  Where  an  adjustmoit 
results  in  an  increase  in  the  estimated 
subsidy  payment,  the  amount  of  such  in¬ 
crease  in  excess  of  IS  percent  of  the  esti¬ 
mated  payment  shall  be  treated  as  a 
carry-over  avoidable  cost  in  the  subse¬ 


quent  subsidy  year  unless  the  railroad 
notifies  the  subsidizer  that  the  estimate 
will  be  exceeded  by  more  ttum  15  percent 
in  one  of  the  first  three  quarterly  Fi¬ 
nancial  Status  Reports  required  by 
§  1125.9(f)  or  the  increase  results  fitxn 
an  expense  preapproved  by  the  subsidizer. 

3.  Add  the  following  new  paragraph  to 
§  1125.3: 

§  1125.3  Interim  subsidy  payment. 

•  •  «  •  • 

(e)  Management  Fee.  The  estimated 
management  fee  shall  be  based  on  the 
standard  adopted  in  §  1125.8  and  applied 
to  the  revenues  determined  pursuant  to 
§  1125.3(a). 

***** 

§  1125.8  [Redesignated] 

4.  Redesignate  §  1125.8  Submission  of 
information  by  railroad  giving  notice  of 
intent  to  discontinue  service  on  a  branch 
as  §  1125.9. 

5.  Add  the  following  new  §  1125.8: 

§  1125.8  Management  fee. 

Four  and  one-half  percmt  of  the  total 
annual  revenues  attributable  to  the 
branch  as  determined  pursuant  to 
§  1125.4  shall  be  pcdd  to  the  designated 
operator  of  the  subsidized  service  as  a 
management  fee  in  any  case  where  the 
operator  agrees,  by  contract,  to  refund  to 
the  person  making  such  payment  any 
amount  by  which  the  revenues  attribut¬ 
able  to  the  line  exceed  the  sum  of  the 
avoidable  costs  plus  the  return  on  the 
value  of  the  properties  and  the  manage¬ 
ment  fee,  as  determined  annually  at  the 
end  of  each  subsidy  year. 

[PR  Doc.76-6379  Filed  2-26-76:8:45  am] 
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Advance  Orders  are  now  being  Accepted 
for  delivery  in  about  6  weeks 


Quantity 


CODE  OF  FEDERAL  REGULATIONS 


(Revised  as  of  January  1,  1976) 


Volume 

Stock  Number 

Price  Amount 

Title  7 — Agriculture 
(Parts  900-944) 

022-003-93165-1 

$3.90  $ 

Title  7 — Agriculture 
(Parts  1000-1059) 

022-00a-93168-6 

4.00  — - 

Title  7 — ^Agriculture 
(Parts  1060-1119) 

022-008-93169-4 

4. 50  - 

Title  7 — Agriculture 
(Parts  1120-1199) 

022-003-93170-8 

2. 80 - 

Title  14 — Aeronautics  and 
Space  (Part  120O-end) 

022-003-93184-8 

2.00 

Total  Order 


[A  Cumulative  cheekUst  of  CFR  issuances  for  1976  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  11 


PLEASE  DO  NOT  DETACH 

MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  0£6ce,  Washington,  D.C  20402 

Please  send  me  the  publications  I  have  checked. 

Deposit  Account  No . Please  send  me . copies  of: 


PLEASE  FILL  IN  MAILING  LABEL 

BELOW  Street  addrcy* _ — -  - - — - 

Qty  and  State - ZBP  Code 

FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TVPK  ADDRESS  ON  LABEL  BELOW.  INCLUDING  YOUR  ZIP  CODE 


FOR  USE  OF  SUFT.  DOGS. 

- Enclosed _ 

To  be  mailed 

- later _ 

- Subscription _ 

Refund _ 

Coupon  refund _ 

Postage _ 

Foreign  Handling _ 


U.S.^GOVERNMENT  PRINTING  OFFICE 
ASSISTANT  PUBLIC  PRINTER 
(SUPERINTENDENT  OF  DOCUMENTS) 
WASHINGTON,  D.C.  20402 

OFFiaAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
UA.  eOVBRNMBNT  PRINTING  OFFICE 

373 

SPECIAL  FOURTH-CLASS  RATE 
BOOK 


Name - 

Street  address 


Cky  and  State 


ZIP  Code _ 


